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1 Introduction

This is the report of the Bills and Legislation Quitiee on its review of the Maritime
Safety Administration Bill 2009 introduced in theottke by the Ministry of
Infrastructure Development. The Bill was submittedhe Speaker through the Clerk
to Parliament as required under Si@nding Orders The Speaker has examined the

Bill? and cleared it to be introduced in the currenti@aent.

According to government business for the curreli} (Beeting of Parliament, the Bill

has been set down for first reading on 24 Marcl92@ds also proposed that the Bill
goes through the remaining stages — second reambngnittee and third reading — on
the same day. By 24 March 2009, however, the Bitl et to be considered by the
Bills and Legislation Committee (“the CommitteeQn that date, the Committee
considered the Bill and following its review, theo@mittee makes this report to
Parliament, with recommendations, for the informatiof Members and for

Parliament’s consideration.

Terms of Reference

Pursuant to its mandate under t8&anding Orderghe terms of reference of the
Committee in this instance is to examine Maritime Safety Administration Bill

2009and to report its observations and recommendataribe Bill to Parliament.

Functions of the Committee

The Bills and Legislation Committee is establishewler Standing Order71, an
Order made pursuant to tl®nstitutior, and has, under that Order has the functions,
together with the necessary powers to discharge, soc

(@) examine such matters as may be referred to it hbyjiaRent or the
Government;

(b) review all draft legislation prepared for introdioct into Parliament;

! Standing Orde#4 (1).
2 As required bystanding Orde#5 (1).
3 Section 62Constitution of Solomon Island978.
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(c) examine all subsidiary legislation made under argt 0 as to ensure
compliance with the Acts under which they are made;

(d) monitor all motions adopted by Parliament whichuiegjlegislative action;

(e) review current or proposed legislative measureght extent it deems
necessary;,

(H examine such other matters in relation to legistathat, in the opinion of
the Committee require examination; and

(g) make a written report to each Meeting of Parliameontaining the
observations and recommendations arising from themr@ittee’s
deliberations.

Membership

The current members of the Bills and Legislatiom@uttee (§' Parliament) are:

Hon. Severino Nuaiasi, MP (Chair)

Hon. Manasseh Sogavare, MP
Hon. Siriako Usa, MP
Hon. Isaac Inoke Tosika, MP

Hon. Augustine Taneko, MP
Hon. Nelson Ne’e, MP
Hon. Japhet Waipora, MP
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2 Policy Background

Purpose of the Bill

The policy objectives for the current governmentraducing the Marine Safety

Administration Bill 2009 may be summarised as fato

(a) to implement regulatory and operational reformghmaritime sector;
(b) to establish the Solomon Islands Maritime Safetynidstration;
(c) to regulate shipping franchise schemes; and

(d) to facilitate implementation of maritime conventioand agreemerits

These objectives were explained further beforectmamittee in the following terms:

The Bill implements a range of regulatory and ofienal reforms to the maritime sector in
Solomon Islands. It reforms the existing Marine iBisn of the Ministry of Infrastructure
and Development by providing for the recognitiord aampowerment of the Solomon
Islands Safety Administration (SIMSA). It implemsnother reforms to facilitate the
provision of safer and economically viable shippseggvices in Solomon Islands and the
effective management of maritime infrastructureeritpowers MID to administer franchise
shipping schemes to ensure that shipping servieepravided to less economically viable
routes to remote areas of Solomon Islands. It pes/a basis for the better management of
maritime infrastructure, such as wharves, pietigeand slipways. It vests responsibilities
and powers in the new SIMSA to ensure that Solotstands achieves compliance with
the many international and regional maritime comiess and agreements. These relate to a

range of matters such as a marine pollution prémerind response

Background

Since the colonial era the maritime sector of Saorslands has been problematic in
terms of administration and operation. This is lgarecause of the laws governing
this area. Prior to independence, six United Kingdatutes governed maritime — the
Carriage of Goods Act926, theLight Dues and Harbours Adt923, theMerchant
Shipping (Fees) Ad913, theSeamen Discipline (Admiralty Transport) A&18, the

* ‘Objects and Reasons’, page 29, Maritime SafetlAaministration Bill 2009.
® See the Explanatory Memorandum attached to tHe Bil
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Ports Act1956 and theShipping Actl957. Thus, decades before Solomon Islands
became independent its entire maritime sector digzban these laws and regulations
made under them. Despite two revisions of law ptoindependence, the first in
1961 and the second in 1969 none of these staides updated or consolidated.
Instead, all six were preserved and remained icefoNo further action was taken on

these laws until Solomon Islands attained indepecele

As a transitional measure, tli®nstitutionensured that until Solomon Islands was in
the position to enact its own laws, UK statutegyeferal application existing as at
1961 were to remain part of Solomon Islands laW&ese of course included the six
statutes relating to the maritime sector. Hencéndgpendence, the country was left
to regulate and administer its own maritime affarth statutes drafted in England as
early as 1913. Following independence successivergments did attempt to drive
the enactment more appropriate legislation to, iy, replace the archaic maritime
laws from the colonial era. These continued in douaitil 1996 when the first post-
independence revision of law was carried out. Hewewesides making minor
changes, that revision simply incorporated thessiutes as local A&sThus, since
independence the maritime sector of Solomon Islaod$inued to be plagued by the
same problems that existed since the colonial dagsernments strived to improve
the systems in place through constant restructwfrihose responsible for maritime
affairs but with such a severely limited and outdalegal framework, there was not

much room for improvement.

In the specific area of shipping, the most esskaspect of maritime affairs, the
provisions of Cap. 163, drafted in 1956, did nottchadevelopment aspirations of
local administrators and operators. Restructurimg Ministry responsible for the
maritime sector only served to address bureaucisgices but had little impact on
actual delivery of services demanded. Further, Umeaof the lack of up-to-date
regulations, shipping operators had no appropgatdance from the law to assist
them in improving or enhancing the service theyviged. On their part,

® As Chapters 103Jarriage by Sej 104 (ight Dues and Harboujs105 (Merchant Shipping
(Fees), 106 Seamen Discipline (Admiralty Transp9rtl07 Ports) and 108 $hipping, Laws of
British Solomon Islands Protectorate, 1961; an@leapters 103Garriage by Segn 100 (ight Dues
and Harbour$, 101 Merchant Shipping (Fees)102 Seamen Discipline (Admiralty Transp9rt99
(Portg and 98 Ghipping, Laws of British Solomon Islands Protectorate9.9

" Schedule 3 (1)Constitution of Solomon Island978.

8 As Chapters 158Jarriage by Sel 159 (ight Dues and Harboujs 160 (Merchant Shipping
(Fees), 162 Seamen Discipline (Admiralty Transp9rtl61 Ports) and 163 $hipping, Revised
Laws of Solomon Islands, 1996 (green volumes).
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administrators and those responsible for operati@usto turn to codes and rules of
other countries to guide how they applied the dcclaws available to them. As a
result, both shipping services and maritime adriai®n have deteriorated over
recent decades to the point where certain remetsasf Solomon Islands ceased to
have any shipping service at all. Shipping serviees its regulation however

continued but at standards well below regionahternational standards.

In recent years, the situation began to improvendd® started showing interest in
revamping shipping services and related areas asicharitime infrastructure. Locals
also demonstrated a keen interest to set up angtepghipping companies despite
rapidly increasing costs. On its part, Parliamexgsed in 1998 the first local Act the
Shipping Act1998. This Act was meant to address key areasippisiy service and

administrationl. This was also the first attempt to consolidatisteng rules relating to

shipping. It however did not deal with the origirek statutes of English origins
which remain part of the laws of the country. Fartithat Act did not address certain

key areas of reform to modernise shipping servickaaministration.

During this time also, at the initiative of donavko saw poor shipping services as an
obstacle to their development plans for the coyrlrg Solomon Islands government
began looking into more innovative means of dealuitty the shipping problem. One
such initiative, led by the Asian Development Baiska plan to establish a National
Transport Fund into which donors could pool tha@saurces and work with the
government to develop transport services and imtreisire. Shipping services and
maritime infrastructure have been identified ashhggiority areas. The plan is to
overhaul the entire maritime sector through legaform and administrative
restructuring. The first phase of the plan woublbine establishing the transport fund
and passing new legislation to tidy up the lawatneg to shipping. The fund has just
been passed by Parliam¥rand the Maritime Safety and Administration BillG2is
the proposed ‘tidy up’ mechanism to improve mardisafety and its administration.

® Including registration of vessels, safety at smlifications of seamen and captains, terms and
conditions of seamen, marine navigation aids, hagdirecks and salvages and legal matters arising
in the shipping industry.

1% Through theNational Transport Fund A&009, passed on 19 March 2009.
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3 Review of the BIll

In its review of the Maritime Safety AdministratioBill 2009, the Committee

considered secondary materials and also hearddestain key witnesses.

Secondary Material

As the Bill is an integral part of a broader condaninitiative of the government and
donors, the Committee considered evidence it hadiqusly gathered in relation to
the National Transport Fund Bill 208%nd the Committee’s report on review of that
bill*2. The Committee also received briefings from tleer8tariat on the history of
maritime laws based on tigritish Solomon Islands Protectorate La®d361 and the
British Solomon Islands Protectorate Lah@69.

Public Hearing

On Tuesday 24 March 2009 the Committee held a putdaring with view to hear
from relevant officials of the Ministry concerneddakey stakeholders. A number of
witnesses were invited prior to the hearing buydhé following appeared before the

Committee at the hearing:

* Permanent Secretary, Ministry of Infrastructure &epment; and

+ Director of Marine, Marine Division

The Committee had hoped to hear from the drafteteenBill or a representative of
the Attorney-General's Chamber but that was nosibdes for a number of reasons,
which the Committee accepted. The Committee alshed to hear from consultants
who are driving reforms in the maritime sector,tigatarly those from the Asian

Development Bank (ADB) but they were overseas andidcnot attend the hearing.

A list of withesses who appeared at the hearing beafpund inAppendix 3.

M Transcripts of a public hearing the Committee cmted on Friday 13 March 2009 in which officials
of the Ministry of Infrastructure Development, catliants and technical assistants of the ADB and a
representative of the Attorney-General's Chambgeaped and gave oral evidence.

12:Bills and Legislation Committee: Report on thetidaal Transport Fund Bill 2009’, National
Parliament Paper No. 4 of 2008, tabled in the Haus&hursday 19 March 2009.
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4  Issues Arising

From its preliminary research and evidence gathexedhe public hearing the
Committee identified a number of issues arisingnfriis review of the Maritime

Safety Administration Bill 2009. These are consadein this Chapter, together with
responses from witnesses and, where necessarymezndations of the Committee

on a specific issue.

Consultation

At the outset the Committee wishes to expressoiteern regarding this Bill in terms
of consultation. It emerged during the public hegrthat this Bill was formulated
within the Ministry and forwarded to the Attorneyeeral’s Chamber for drafting
before it went to the Cabinet. Officers of the Miny confirmed to the Committee
that there was no consultation with key stakehaldespecially shipping operators;

and that the Bill bypassed Caucus.

The Committee is very disappointed with the lackcohsultation. The Committee
recalls in respect of most bills introduced in r@cgears, proper consultation was
undertaken prior to the drafting of a bill. Therasvalso further consultation with
those likely to be affected by that bill after achbeen drafted. In most cases, it was
only after there was wide acceptance in the reliesector that the bill was forwarded
to Cabinet for its approval. The Committee refersthe Secured Transaction Bill
2008, the Companies Bill 2009 and the Companieso(ency and Receivership) Bill
2009 as examples of the recent (and commendable) for wide consultation.

At the hearing, witnesses defended the lack of ultetson on the basis that in the
Ministry’s view, this Bill an indirectamendmento the Shipping Act1998 (to fill
‘gaps’ that Act does not address), and therefadendt require extensive consultation
with shipping operators. The Committee was thusrined that the Ministry will
organise workshopafter passage of the Bitb assist shipping operators understand

changes introduced in the Bill.

The Committee is surprised that the Ministry dtidls this kind of attitude towards

important bills with potentially nationwide effeats light of the recent shift towards
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prior consultation. The Committee recalls thatenant bills that involved the ADB,
such as the Companies Bill 2009, extensive prioisatiation with stakeholders was
conducted. Consultation is a mechanism througlthvpersons and businesses likely
to be affected by a bill voice their concerns, wahicould result in major
improvements to the bill. This mechanism howevey awnorks if it is used before
drafting and passage of the bill. It is thus peasdl to hold consultations following a
bill becoming an Act of Parliament. The Committeealso concerned that this Bill
may have been introduced only as a ‘short-cuth® longer process of overhauling
the Shipping Act1998. The Committee therefore calls for proper atiaon with
operators and other stakeholders in the maritinseoséefore the Bill is brought to
Parliament. To that end the Committee calls onginvernment to provide adequate
time for the Committee to hear from stakeholder®oieethe government proceeds
further with it.

Improvements Envisaged

At the outset, the Committee wished to know whaprismements to the maritime
sector the Bill envisages. This is of particulaenest to the Committee given that as
described earlier, the sector has always been gmadiic in terms of its laws and
administration. The Committee thus sought furtiaberation on the current state of
maritime safety and administration and how, in gehierms, the Bill would improve
both.

Separation of functions

In response to these queries, officials of the Btmyiinformed the Committee that
currently, maritime safety and administration inddeon Islands is not functioning

effectively. This is primarily because both regatst and operational functions are
vested in the Marine Division. Exercising both ftiaos simultaneously has proven to
be problematic as one function can compromise deumine the other. It is therefore
prudent to keep these two functions separate. i§hpart of the rationale behind the
Bill. Through it, it is expected that the two fuimets will be separated. Regulatory
functions will be transferred to a new body to bhéled the Solomon Islands Maritime
Safety Administration (“SIMSA”) whilst operationdunctions will be transferred

from what used to be the Marine Division to the Miry of Infrastructure
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Development. The Bill thus sets the framework fanajor restructuring within the

Ministry in respect of maritime and marine affairs.

In terms of maritime safety, the witnesses were awtcertain of the expected
outcomes of the Bill. The Committee is of the vidvat safety remains an area in
urgent need of improvement given that existinggueregulations on safety are out-
of-date or non-existent in some instances. On Hasis the Committee strongly
supports any substantive action to increase passaafety which has been ignored
for too long. The withesses commented that becthes8ill aims to set off reform at

the higher level, simply having it in place or ddighing the Administration will not

necessarily guarantee improvements in terms oftimarisafety. The officers were
however optimistic that setting up an improved bwdlh clearer regulatory functions
would pave the way for future improvements, whibleyt hope to realise through

educating shipping operators by way of workshokthe likes.

In view of the history of the maritime sector, t@emmittee does not doubt that at
present maritime administration and safety in Saonislands, under the Marine
Division, is in a state of disarray and certaingguires reform. The Committee is
however yet to receive concrete evidence that tilepBposes the kind of reform

needed.

Restructuring

The Committee also questioned the witnesses onptbposed restructuring of
maritime safety and administration. While the Bskkeks to replace the Marine
Division with SIMSA, the Committee was unclear omwh this will occur

administratively, particularly in terms of aboliticand replacement of offices. The
Permanent Secretary and Director of Marines howesald not offer any clarity on

this issue. These officers only outlined that pafrtthe plan to restructure is that
SIMSA will replace the Marine Division. Beyond thé#te officers could not provide
further information since the restructuring exezds set to take place after SIMSA is

formally established through passage of the Bill set up administratively.

The Committee notes the explanation offered bubfighe view that seeking to

establish SIMSA before settling on a new and reéafrstructure may be jumping the
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gun. SIMSA should be ready — resource-wise anerimg of staffing — to take over
such extensive regulatory functions by the timeegtablishing Bill commences. The
approach taken however suggests that even if thesPiassed in the current meeting,
SIMSA will not start operating until a potentiallyolonged period of reform action is

completed.

Assistance to Local Shipping Operators

Asked whether the improvements envisaged in theiBilude assistance to local
shipping operators in terms of meeting statutorgumements and maritime
infrastructure, the officers advised that no imraéslichange is envisaged in that
regard. Thus, the same procedures and requirenoéniiscal operators, such as
inspection and certification, will continue and wieurrent standards are not met, the
local operator concerned is still required to rfgdtie defect or error at his or her own
cost. The officers however noted that if funds arailable in the future the Ministry
might consider utilising such to assist operatatb #heir needs.

Financial Implications

As with any other government bill, the Committeeswalso interested in what
financial implications implementation of the Billowld have on public funds and
donor monies. At the hearing, the Committee quethedwitnesses on the Ministry’s

assessment of likely costs.

The officers informed the Committee that since apenal functions will be
transferred to the Ministry, it will partly beareltosts of operations. The Committee
was further informed that a management officensaaly set up within the Ministry to
deal with the initial implementation of the Billi-e., transfer of functions. As such,
the Ministry is expected to utilise its human reses and budget to that end. The
officers however could not give any estimate of likely additional costs to the

government and the taxpayer.

In terms of regulatory functions, the officers abd that since these will be carried
out by a body yet to be established (SIMSA), na emslysis can be carried out at
this stage. The Committee was informed that refofnthe Marine Division is in
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progress and that the ADB is assisting in this megéhe officers also confirmed that
the ADB is the only donor involved in the reformthuis expected that once the
National Transport Fund is in operation, more deneould join. While they could

not estimate likely costs for implementing the Bille witnesses explained that the
said fund will most likely bear a considerable pmrtof such costs. In that regard the
officers informed the Committee that two donor-faddprojects are ready to be
implemented through the Fund as soon as it is fedliy up: a franchise shipping
service project funded by the ADB and an EU fungeoiect to build wharves in

certain parts of the country. These projects apeeted to be in operation later this

year or at the latest by mid 2010.

The Committee is concerned that adequate finameadelling appears not to have
occurred and is surprised that it was not parthef supporting ADB project and
assistance. Public funds for service delivery atteeenely stretched and will become
more so in the next year or two. In this environtrtee Committee believes that it is
incumbent on the government to outline the findnawplications of all policy
proposals and proposed bills that come beforeGhramittee.

Ship Construction

The Committee also questioned the withnesses oncelmigtruction standards. Clause 7
of the BiIll outlines the functions of SIMSA and ossech is to set and enforce
standards of constructing ships or vessels. The nitiee noted that there are
communities in Solomon Islands who build their ogimps and thus sought further
explanation on how SIMSA will deal with such comritigs and effectively monitor

them to ensure that ships built meet prescribettistals.

The officers acknowledged that communities in sags of the country have been
building ships for many decades. The Committee aehssed that to date the Marine
Division still has no ship construction code. Hoeegun respect of ships built so far,
Marine officers carried out inspection but had twyron an Australian ship
construction code to guide such inspection. Lochliyt ships were thus passed as
safe and seaworthy in accordance with Australiaragsessment against standards.

The officers also informed the Committee that thera budget allocation within the
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Ministry which has been used in the past to prowdekshops for local ship builders

to increase their skills in ship construction.

While the Committee applauds the Marine Divisiorr toying to apply some
standards to ship construction, it has reservatosit the use of a code developed in
another country in the context of commercial or snegnstruction. The Committee
also wonders why the Division or Ministry could nsimply adapt appropriate
features of the Australian code as local regulatitmgive such binding effect. If a
ship builder guestions the results of an inspectibrwould be difficult for the
Division to justify such results on the basis ofeign codes not even mentioned in

any local law.

Emergency and Disaster

In terms of the detailed functions of SIMSA undee Bill, the Committee noted that
under Clause 7 (2), SIMSA is given the power toetalecessary actions during
“periods of emergency” or “natural disaster” to tea shipping and maritime
infrastructure and safety of life at sea. This slause raises a few questions. First,
what event amounts to a “period of emergency’? 8e&cthow do the powers of
SIMSA conferred by this sub-clause relate to therasching powers of the National
Disaster Council (NDC)? The Committee was awarerpo the hearing that under
the National Disaster Council Attthe NDC is empowered to assume control during

disaster period§ and has powers that even extend to ships

At the hearing, officers were of the opinion thaithb “periods of emergency” and
“natural disasters” refer to maritime accidentsu3hin their view, when a maritime
accident occurs, the first on the scene would losagifrom SIMSA. Following the
initial period, SIMSA should liaise with the NDC the latter's wider operation in

respect of the accident.

The Committee acknowledges the essential roleeoMarine Division, and under the
Bill, of SIMSA, in maritime accidents. However, ti@mmittee does not share the

view that a “period of emergency” or “natural digas refer only to accidents. These

13 Chapter 148, Revised Laws of Solomon Islands, 1996
14 Section 13National Disaster Council AdCap. 148)
'3 For instance, the power to requisition vesselstiGe 14, Cap. 148
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are legal terms with specific definitions and scdpeergency for instance is used in
the Constitutionto refer to state of emergertfyNatural disaster on the other hand is
clearly intended to disasters of nature such abeaakes, tsunami, volcanic eruption,
cyclones and floods, to name a few. The Committdbearefore not satisfied with the
answers supplied and still believes that the mstiip between the respective
functions of the NDC and SIMSA should be thought more carefully; otherwise,
this Bill may well cause jurisdictional disputestime future which could affect the

urgent delivery of assistance to victims of natulighsters.

Criminalising Defective Service

Another area of concern stems from Clause 7 (#hefBill under which a person
who is contracted by SIMSA to undertake certain kiorbut who provides

“defectivé work/service commits an offence and if found guilis liable to a

maximum fine of $100,000 (1,000 penalty units xGp@r unit). The offence that the
Bill seeks to create here gives rise to seriousstijues. The effect of Clause 7 (7)
would be tocriminalise what is really abreach of contractDefective service or

delivery occurs in the commercial world on a dallgsis. Contracting parties
aggrieved by such would normally resort to contrast for remedies including
specific performance or reduced payment based ok eane satisfactorily.

The Committee is concerned that despite existimgraot law at common law, which
applies in Solomon Islantfs Clause 7 (7) seeks to override such principlesraake
every contract made with SIMSA subject to a crirhoféence with a heavy finél his
problem is compounded by the lack of a definition fr qualifications to, the term
“defective”. There is no distinction between minadministrative or mistaken defects
in services, and defective services which resalnffraud or misrepresentation. Thus,
as the clause currently stands, a contractor degldonvicted and fined heavily even
for the most minor defect in his or her servicetheut the usual contractual

opportunity to remedy the defect.

18 Section 16Constitution of Solomon Island978.

" Services covered include survey and inspectiores$els, installation and maintenance of marine
navigation aids, inspection of other marine infnasture, providing search and rescue operations and
management, operation and maintenance of SIMSAsas®e Section 8 (3) of the BiIll.

18 By virtue of Schedule 3 (2) of th@onstitution of Solomon Island978.
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The Committee raised these concerns with the offioé the Ministry, not so much
on their legal interpretation of Clause 7 (7), batthe Ministry’s policy rationale for
introducing an offence that is not found in anyestAct of Parliament. The officers
however did not provide a clear policy rationaletfee offence. They pointed out that
perhaps the courts will only impose a fine closethe maximum in cases that involve
endangering the safety or life of others at seapftears that the department did not

expect such a heavy fine.

On the basis that no clear answer was given tguéstions, the Committee reiterates
its concern here. Although the courts will only imsp an amount that reflects the
gravity of the defect but as long as a particuEawise is proven to be defective (as
per contract), the contractor will be convicted asttgmatised with a criminal
conviction. In the Committee’s opinion, Clause 7, (if enacted as law, could

discourage potential contractors from providing/ses to SIMSA.

Liabilities and Rights of the Marine Division

In considering the transition from the Marine Digis to SIMSA, the Committee’s
attention was drawn to the way the Bill proposeddal with liabilities of the Marine
Division. Clause 11 (7) gives to SIMSA and its ofis full immunity from any legal
action in relation to fees or charges imposed tieced by the Marine Division prior
to the commencement of this Bill. Seeing that imityuis to be granted in respect of
liabilities of the Division as at the date of commoement, the Committee naturally
expected that outstanding payments owed to thesiDivias at the said date would be

written off as part of the transition.

On questioning the officers at the hearing, howether Committee was informed that
there is no intention for SIMSA, once it is in ogon, to write off outstanding debts
owed to the Marine Division. They based this vienwtbe fact that th&hipping Act

1998 is still in force so fees or charges requirader that Act should still be paid in

full even after commencement of the Bill.

If the views of the officers reflect the policy ebjive, the Committee questions the
very basis for such an objective. Since 8tepping ActL998 will still be in force at

the commencement of the Bill, both liabilities angdhts of the Marine Division
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should be given the same treatment. If liabilitesler the Act are to be extinguished
through legislative immunity, it is only equitalileat any rights (to fees and charges)
under the same Act should also be extinguishedelUsiach an arrangement, both the
new body (SIMSA) and those subject to the 1998 a&ketgiven a clean slate to start
afresh under a reformed system.

Franchise Shipping Schemes

Perhaps the area of most interest in the Bill ig Bawhich deals with franchise
shipping schemes — a new initiative supported byBADhe concept of a franchise
shipping scheme was first introduced to the Conamithy ADB consultants at the
Committee’s earlier hearing on the National Tramspeund Bill 2009°. The
Committee welcomes the idea of setting up schehasstibsidises operators in order
that shipping services can be provided even to renparts of the country. In
outlining how such schemes will be legally set nd aperated, however, the details
of the Bill raised a number of issues that the Cadesn believes should be

reconsidered.

Selection of Operators

The Bill makes provision for the selection proces#leat will be used to award
franchise shipping scheme contracts to operatars. SDch provision is Clause 14 (1)
and (2) which requires that in making its selectithe Ministry must comply with
“financial procedures”. These procedures should csgtthe tender processes and

eligibility criteria to be used in selecting suialbperators.

The Committee questioned the officers whether tlagsdo be created under the Bill
or whether the reference is to the normal finanpralcedures of the Public Service
contained in th&inancial Instruction2004. In response, the officers advised that the

reference is to existing procedures containederthancial Instructions

This Committee is not satisfied with this answeheTCommittee recalls that in its

consideration of the National Transport Fund BODQ the issue of risks relating to

¥ Transcript of the Bills and Legislation Committediearing on the National Transport Fund Bill
2009, held on Friday 13 March 2009.
2 Clause 14 (2) of the Bill.
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the tender process for contractors to undertakgegowas raised. In the hearings for
that bil?* ADB consultants acknowledged the risk of nepotisrd favouritism which
have plagued the government’s normal tender preseky many years and gave

assurance in the following terms (as earlier regublty this Committee):

Advisors of the Ministry explained to the Committbat the Board will not be responsible
for the tender process. While the Board will man#ige Fund, awarding contracts and
tenders will remain the responsibility of the SkBrough its Ministries. It is expected that
the Ministries will discharge this responsibility compliance with Financial Instructions
and existing tender authorities. As an added measwwever, one of the functions of the
Board could be to ensure that processes used ty Hmp Fund are adequate and to the
satisfaction of those who provide funding (donofs)other safety measure is also the use
of pre-qualifying criteria when assessing areag tha Fund could be used for. Such
assessments, if carried out properly with the tssie of technical assistants, could provide
a clearer picture of capacity of potential contvestor operators to undertake what is
expected of them. This measure however requirésdutegislative reform, for instance in
the area of shipping services, and a coordinat@doagh. Linking the various authorities
and rules concerned with transport services amastriucture in Solomon Islands would
ensure that the proposed projects are implementegedy and by contractors with the

necessary capacity

As earlier noted by the Committee above, the Mipistade an undertaking that risks
associated with the tender processes will be mah#y®ugh clear pre-qualifying

criteria and legislative reform in relevant are@se such area is shipping and while,
on the one hand, witnesses at hearing for the Matidransport Fund Bill 2009

promised the introduction of additional measures ffanchise shipping schemes
through the Maritime Safety Administration Bill 20witnesses for hearings on this
Bill appear to be under the impression that thik @es not propose to introduce
such new measures. There seems to be a contradictibe evidence provided in the
two hearings and the Committee urges the Minishg their donor partners to be
clear on what Clause 14 (1) proposes. Whatevetrtigeintention of that sub-clause,
the Committee is of the view that improvements neetle made to existing tender

processes based on a risk management plan.

2L public hearing on Friday 13 March, 2009.
22 Report of the Bills and Legislation Committee be National Transport Fund Bill 2009, National
Parliament Paper No. 4 of 2009, page. 11
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Variation of Scheme Contracts

Following the selection of an operator for a paiac franchise shipping scheme, the
Ministry may then enter into a contract with thaeeator to undertake that schéthe
The Committee notes however by virtue of Clausg1)4 that this contract can be
unilaterally varied by the Ministry by giving written notice tihat effect to the
operator. Clearly variation can relate to any ctadiof the contract including the
contract price, duration, route and the respedifets and duties of the two parties.
There seems to be no room for negotiations undausel 14 (1). If the operator
accepts the variation, the variation takes effedf however the operator does not

agree, Clause 14 (3) allows the operator to “@gtetérminate” the contract.

Clause 14 (3) is of great concern to the Commitpeeticularly when read with
Clause 26 (2) which stipulates that:

The Government shall not be liable for any losslamage arising from the operation of

any franchise shipping scheme under this Act.

These two provisions appear to exclude the opésatoontractual rights. The
Committee is aware that under general principlesootract law, if one of the parties
purports to unilaterally vary the contract (e.gduce the contract price), that is
treated as aanticipatory breach of contract that is, notifying the other party of the
intention to repudiate the contract. The innocertypthen has two options: first, he
or she may elect to affirm the contract by acceptime variation or anticipatory
breach; or elect to accept the repudiation or Wre#cthe innocent party elects to
affirm the contract, the variation is consi