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1. .  TERMS OT REFERENCT

To examine and rcport to Parliament on the Committee's ol-rscrvations and
recommendations on:-

"The Prescription of Ministers (Amendment) Bill 2007"

2. FUNCTIONS

In accordance r,r'itir Section 62 of the Constifution as read it.ith Section 71 of the

Standing Orders, the Bil1s and Legislation Committee's functions in addition to

the provisions in Standing Orders 50 and 55, shall be to:-

(a) examine such matters as mal' be referred to it bv Parliament or tire

Covernmen|

(b) revieu' all draft iegislation prepared for introduction into Parliament;

(c) examine all subsidiary lgoi5lation made under anl' Act so as to ensure

compliance r,r'ith the Acts under r.t'hich they are made;

(d) monitor all motions adopted b)'Pariiament rt'hich require legislative action;

(e) revie\t' current or proposed legislatir.e measures to the extent it deems

necessarlr;

(f) examine such other matters in relation to legislation that, in the opinion of

the Committee require examination; and

(g) make a written report to each Meeting of Pariiament containing the

obsen'ations and recommendations arising from the Committee's

deliberations.

3. MEMBERSHIP

The Membership of the Bills & Legislation Committee comprises:

Hon. Edward J. Huniehu, MP (Chairman)
Hon. Peter Bo1'e1s, 14P
Hon. Laurie Chan, MP
Hon. Seth Cukuna, MP
Hon. Fred Fono, MP
Hon. James Tora, Ir{P

J



4. PURPOSE OF THE PRESCRIPTION OF MINISTERS (AMENDMENT) BILL

2007

The objects and reasons as stated in the Bill are as follou's:

"The Bill seei<s to amend the Prescription of Ministers Act [Cap.91]
("the Principal Act') bv increasing the prescribed number of

Ministers from tr,r'eub' to tu'enh' tlrree. The proposed increase to

the number of Ministers is necessitated b)' the expansion of

Government's constifutional responsibility, beyond the traditional

domains of executive accountability, to ensure proper, efficient and

effective administration for the better governance of the nation

consistent r.r,ith Government's poiicy initiafives, imperatives,

priorities and directions"

OBSERVATIONS

The Bi1ls and Legisiation Committee met on Monday 20 August2007 at 4:15pm

to 4:50pm to examine and make its obserr,ations and recommendations on "The

Prescription of Ministers (Amendment) Bill 2007".

The Committee noted that although the Biil appears to Propose a minor

amendment, the effect and implications of the amendment has in fact made it the

most imoortant Bill to come before Parliament in a considerable time.

The intention of the Bill is to increase the number of Ministers to 24 (inciuding

the Prime Minister), i.e. one less than half of the total number of Members of
Parliament.

The Committee understands the motives for formulation of the Bill and notes

that successive govemments have used the mechanism to assist in stabilizing

government in the Solomon Islands in the absence of a strong party system.

However, the Committee emphasized that the pursuit of the political stability

that every government r,r'orks tourards must be baianced r.t'ith a desire to protect

the democratic system of gorrernance that is established by the Constitution of

Solomon Isiands. In so doing all governments must ensure that they do not take

any action which has the potential to damage that system.

General - Separation of Power

The doctrine of separation of powers refers to the separation of the legislature,

the executive and the judiciary in terms of powers and functions. The doctrine is

founded upon the need to preserve and maintain the liberfy of the individual. It
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has been said that ' the Brrt isl-r Consti iut ion, t lr trtr, jh lar^gelt '  unltr i t ten, is f irmlr-

based upolr the sepalation trf ptru'crs'r.

The mechalrism tirat the doctriner adopts rs tcr divide and distribute the pou'el cri
oo\ /prnme'nf  sr i  as to  r r revt 'n l  tvrannt 'and arb i t rar t , ru le .  The basic  contro l

adopted is to ruest the three branches of govenrmental po\^,er, nameiv legrslative.

e recu t i i ' r ' and  j r rd i c ra l  i n  t l t r e t ' sepa1 ' s [ r . '  a r rd  i ndcPcnder r t  i ns t i t u t i ons ,  u ' i t l r  t i r e

composition of each being differerrt from and independent of each otirer. The

strict doctrine must of course girue r,r.a\,to reali t ies of some inevitable overlap.

Nevertheless, u'hile permitting tiris ctyerlap to occur, a s\/stem of checks and
balances has developed and needs to be maintained and allor,rred to continue tcr

develop.

Civen that the \{estminster sr.stem of govcrnment uiron u'hich the Solomon
Islands is modeled does not create a complete separation of port'ers, such checks
and balances have become verf important in limiting one branch of government
having undue po\^,er. For example, in the Solomon Islands, section 35(2) of the

Constitution prorrides that the executive is made accountable to Parliament.

Separation of Pon'ers in the Solomon Islands Constitution

In the Solomon Islands, the term "separation of por,vers" is not used in the

Constitution but the Preamble does refer to it in providing that:

" ...all plwer in Solomon Islands belongs to
theh'behalf by tlrc legislnftrre, tlrc crecutiue
lty t lt is Constitution2."

i f  s ttconlr nttr l  is rtrrciscd on

and the judiciary estaltlished

The Constitution distinguishes the three branches of government bv making \/erv

distinct and separate provisions for each in different Chapters branch. The

Chapters of the Constitution are headed respectively "Tlrc Exeuftiue", "Tlrc

Nnf iortal Le gislnture" and "Thc Lcgal Systctrt", providing each rt'ith very distinct

and separate powers and jurisdiction.

In respect of the judiciary, the Constifution pror.ides for two superior courts and

the judiciary therefore enjol's the protection of the rt'ritten suPreme law of the

land. The High Court as the principal court in the Solomon Islands is given

unlimited original jurisdiction to hear and determine any cirtil or crindnal proceedings

under any laut and such otlrcr jttrisdictions and powers as may be conferred on it by tltis

'  Duport Steel v Sirs [1990] 1 WLR 142 at 157,per Lord Diplock.
- Preamble. Constitution



Constitrttion or In1 Prtrlinnrcnt:. These r,r,ords \ /ere interpreted h]' the Court of

Appeal in Koli loi 'cn t,Aftorncy Gcncrnl to mean that the Constitut ion in i ts terms

mal<es a clear separation of pou,ers behveen the legislature, the executive and the

judicature and the judicial po\ /er cannot be usurped or infringed b)' the

legislature or executive r,r'ithout the Constitution being amendedi. The same

applies to the sepalation of por.t,ers betr.t,een executivc' and tire legislafure.

Parliament is clearil' girzen exclusive legislative authorih. in tirat onll'Parliament

ma1' make lar.t's for the country' (section 46 of the Constitution). The executive is

responsible to Pariiament for advice it girres to the Governor-General in his/her

exercise of the executive authorifv under section 35 (2) of the Constifution.

Lack of restrictions on the number of Ministers

Section 33(2) of the Constitution provides that:

"Tlrcre shsll be, in nddition to the office of Prime Minister, such other

offices of Mtntster of the Goaenntrcnt, not cxcecding elerten or suclt

greater nuntlter ss Parlinnrent mm1 prescrilte, as maV lte estnlilisllgd by tlrc

Gotternor General, ncting in accordance utitlt the ndi,ice of tlrc Pritne

Min i s te r . "

Section 33 (2) does put an upper limit on the number of Ministers that a Prime

Minister may appoint but then leaves the provision open to amendment in a way

unfamiiiar in other parts of the Constitution in that Parliament may, by

prescription, increase that ceiling at any time. Other parts of the Constifution

require a 213 or 314 rnajorily to amend the provision. There is sfrong argument

that the framers of the Constitution provided greater flexibilif in relation to the

capacity of Parliament to amend the number of Ministers, due to the expected

increase in seats over time. However it is equally probable that the framers of the

Constifution expected the proportion of 11 Ministers to 38 (31.5% of Members)

adopted in the original Constifution to be maintained and did not predict the

pressure to use the provision for the political necessily of maintaining

government.

This means that a government of the day r.t'ith its inherent voting advantage r.t'i1l

aln'ays be able to increase this ceiling using an Act, which only requires a simple

majority, instead of a constitutional amendment which requires the support of a

fwo-thirds majorify. In fact this has been done fwice in the past - from 11 to L8

1 -'  Section 77 (1), Constitution
'  ;rea+1 srLR 179



The

ar-rd

then tci 1() - at id is about tt ,  ber dont'r 'et again in t ire'proposeci 8i11. This r,r ' i l l  tal<e
the number of \4rrlstries to 23 pius tl're Prime lt4inister and u'ill iift ti-t,
prclportrorr clf Minrsters to membtrs tcr .18')i, or onlv one \,lembcr att-ay fr-..)m
executive dominanc€' ()\/cl Parl iament.

Anal),sis of the proposal of the Bil l

proposed increase ts necessitated bv tn t lre thi ld paragraph of t ire "Objects
Rea-sctns" section of the Bil l  as due to:

".. . t l tc cx7tn11sip71 Cortct 'r t t t tcrt l 's constit tLt ionnl resTtonsibi l i f i ,  bnlond thc
traditionnl donmins o.f creutfittc nccortntnltiliftl, to ctlsLn'c pTlper, afficicnt
nnd cffectirtc ndninistrntion for thc ltctter glz)crnatlc( o,f thc natiln
cottststcttt tttitlt Coitcrnnrcnl's Ttolictl ittitintittcs, intTtu'ntiucs, 7tt'ioritics
nnd directions."

This proposition has not appeared in the tn,o (2) earlier Bills rn.hich effectivei),
amended section 33 (2) of the Constifution. Tl-re Committee is not clear on the
basis for this rationale for the Bill or in lt'hat wa\us there has been an "expansion
of Government's constitutional responsil-rilitv bet'ond the faditional domains of
executive accountabilifi '..." The traditional domains of executi\/e accountabiiih'
is provided for in section 35 (2) of the Constitution.

As previouslr' stated the proposed increase, percentage of Ministers from 50 seats
r,r'ould be 48% (being 23 N4inisters and 1 Prime Minister). Undoubtedlr', under
this Bill, the executive n,ould increasingl)'usurp or infringe the powers of tire
iegislature, r.r'hich r,r'ould mean that the iegislature's po\ /er rn,ould be absorbed
by the executive and taken out of the hands of parliament. It is the duf of
parliament to ensure that there is no erosion of the legislature's po\^,er. Ir4embers
are elected to parliament not to the executir.e and should prrotect the institution
of Parliament above an)/ short term benefit to the executir,e or an1' short term
inducement or other potential gain.

Accordinglr', in respect of tiris proposal, the Committee believes that the Prime
Minister must adequatel)' indicate and explain:

the extent and nafure of the expansion of constifutional responsibiiiry that
the government ciaims to have experienced; and

horv this responsibilify changes the responsibility that the executive has to
parliament, particularly relating to the Section 35(i) and (2) of the
Constifution;

(a)

(b)



(c) hou' this constitutit)n resPonsibilitr, differs from those experienced bv tire

first government r,r'ith 1l Ministers u'r a 3E seat Parltamer-rt;

(d) u'hether the Pari iament sirouid pass legisiat ion that mat-be ultra virus the

Constifutional prrovtsions enunciated in the Preamble to the Constitution

of Solomon lslands;

(e) Wiry,' the sifuation in the Solomon Islands is different to all other

Wesbnr inster  par l iaments inc lud ing a l l  o f  our  Paci f ic  ne ighbors.

Ultimately', the Prime Minister must confirm whether the Corrernment

recognizes the executirre's constitutional responsibility to be accountable to

Pariiament, and confirm how ire sees such accountabilitl ' to be observed under

the proposai of the Bili.

Comparison with other jurisdictions

There are no other Pacific countries that have such a dangerously high ratio of

Ministers to members of Parliament.

Papua Nezu Guinea: Sectron 744 (1) of the Constitution of Papua Ner,r' Cuinea

allor,r's for a maximum of one quarter of the number of members of parliament,

to be Ministers (other than the Prime Minister) in a 109 seat pariiament. Only

259o of Members can be Ministers.

The Republic of Kiribati: Section 40 of the Constitution of Kiribati allou's a total

of 10 Ministers (besides the Prime Minister) in a 35 seat Parliament. Oniy 3L"h of

Members can be Ministers.

Tuztalu: Section 62 (3) of the Constitution of Tuvaiu provides: Tlrc nutilter of offices

of Minister (other tlnn the office of tlrc Prirue Minister) shall not exceed one third of tlrc

total ntentltership of Parlinntent." Only 33% of Members can be Ministers.

Vanuatu: Section 40 (2) prorrides that the number of Ministers, including the

Prime Minister, shall not exceed a quarter of the number of members of

Parliament. Like Papua New Guinea, only 25% of Members may become

Ministers.

Other jurisdictions:

(a) Samoa:25o/" (s.32 (2) & s.aa - 47, Constitution of Samoa)

(b) Cook Islands: 32% (s.73 (1) & s.27 (2), Cook Islands Constitution Act)

(c) Niue: 20o/" (s.2 & s.16, Niue Act 1968) 
g



(d )

( c )

Naunt:27u,u (s.?6 & s.17 (1), Constitut iot ' t  ot Nauru)

Marshnll  Isloncls:33()o 1Alt. \ ' ,  s. i l  & Art J\ ' ,  s.1, Cor-Lsti tut ion ttf  Marsiral l

l s )

RECOMMENDATIONS

On the basis of the aborre obsen'atrons, the Committee stronglr' recr)n-Imetrds as

follorn's:

(a) that the Bill ntrt prclceed rt'ith; or

(b) that the Bill be referred to a Select Committee for further anaivsis and

rer.ier,r'; or

/^\ rr^^+ ̂^--ireralion of the Bill be set dor,r'n to a future date to enable more\L /  L r  rc l  L  LLr r  L ) rL l l

time for consuitation and feedback from all Members of Parliament.

6.
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Hon. Edward I. Huniehu

Chairman

Bills & Legislation Committee

2l August 2007


